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Decision A 16477 D Y

Decided  September 19, 1956
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Apvearances at Hearing Held at Los Angeles on Mavy 16, 1556:

For the Appnlicants

. Irens P. Eaton and ' Samuel F. Eaton
Samuel J. Eaton ' John wall

For the Protestants

Thomas J. Buchanan Ray C. Zbernard, Attorney at Law
John R. Burke in propriz persona
Boy Scouts of America C. T. Waldo and E. F. Dibble

For Interested Parties

Smithson Springs Water Company Zverett L. Clark
and William S. Schwartz

EXAMINER - w. R. Gianelli, Prinecival Hydraulic Zngineer,
Division of Water Resources, Department of Public Works.

Assistins the Zxaminer - Gavin M. Craig, Senior Attorney and

J. J. Heacock, sSenior Hydraulic Engineer, Division of Water
Resources, Department of Public Wworks. :
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DECISLON

Substance of the annliication

The application initiates an aovrovriation of one cubic

e

foot per second, year-round, fron Le Montains Lrsex, tributary Lo

-

Mojave Desert, in Los Angeles County, for domestic, irrigation

T

and incidental recreational purposes. 'The waver 1is to be diverted
at a sump in the unobscructed channel ard dug well, within the NEs
SEz of Section 26, TAL REW, 3BB&M, and conveyed through a H-inch
diameter steel pipe linz, 11,250 feet long, to a designated place
of use within Section 20, T4N R7W, 3BB&¥., The applicants propose
to serve water to approximately <20 one-acre tracts. They state
that there will be an average of 3 persons to each tract, that
domestic use will reguire about 750 gallons per day per tract,
that each tract owner will own his preportionate share of the water
right, that a public utility will be formed if negotiaticns for
conduit rights of way across private lands fail, that if a public
‘utility is formed each tract owner will be entitled to a propor-
tionzate use of the water. The applicants state that they pres-
ently own the land where the water i1s to be used but that the

proposed point of diversion is within Angeles National Forest.
Protests

Thomas J. Buchanan protests that the applicants' pro-

posed appropriation will cause serious interference with his own
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appropriation under Applicetion lil32 Permit 75858 under which

his permit and desires to press that development to completion.

John R. Burke protests tnat the appropriation sought

by the avplicants would rencer useless & certzain reservoir,
constructed at great expense; as well as the mile or more of
pipe and other conduit leading thereto. He states that the.
reservolr is used te store waler which in turn is used for
domestic purposes, irrigation and fire fighting. He claims a
water right under Application 13860 Permit 9134 to divert at a
point within the NWi SWi of Secticn 25, T3IN R&%W, SBR&M. His
protest also contains statements to the effect that water has
been used by him or his predecesscors for 40 or more years, that
past use has included irrigation and stockwatering, that more

extensive use is contemplated in future.
Answers

In answer to the Buchanan protest the applicants deny

the insufficiency of water alleged therein, deny that Protestant

Bucharan has commenced or accomplished any developnment of water




under anv cermit that he may hold, dery that thsat vrotestant nas

4
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any rights whatsocever in the waters of Le Fontaline Oreek. They
allege thst if Protestant Buchanan helds Perwit 7538 he has lost
by abandonment all rights theresunder, that rrotestant Buchansian
has not used anﬁ waters of Le liontaine Creek for over 5 years and
is unable tc make any use thereof, and that the waters of Le
Montaine Creek are and for many years have Lieen wasted.

st
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In answer to the Burke prot he applicants deny that

()

Fal

any beneficial use is being made of waters of Le Fontaine Creek
and deny that Protestant Burke or anyone in his behalf has con-
structed a conduit for beneficial use of waters of that stream.
They allege that Protestani Burke has not irrigated any c¢rops with
waters of Le lontaine Creek within the past £ vears, that no bene-
ficlal use has been made of said waters for many years, that said
waters nave been allowed to waste, that Protestant Burke has lost
by abandonment any right that he may have had to divert from said
creek, that if there is a reservoir on the Burke property no bene-

ficial use has been made of same since its construction.

-

Hearing Held in Accordance with the Water Code

- Application 16477 was completed in accordance with the
Water Code and the Rules and Hegulations of the Division of Wwater
Resocurces and being protested was set for public¢ hearing under the

provisions of the California Administrative Code, Title 23, Waters;

on Wednesday, May 16, 1956, at 10:00 o'clock a.m., in Room 202,




1100 South Grand Avenue, Log Angeles, Californiaza. OF tho roare
ing the applicants and the provtestants were duly notilied.
Testimony

¥itnesses testified at the hearing as follows:

W. P, Rowe, Civil Engineer, testified {pages 10 to 28 of tran-

seript) to the effect that he has been familiar with the Le Fon-

taine area since about 1920, that the applicants' lands are zhout

j

two miles distant from Le dontaine Creek, that those 1z
be served from Le Montaine Creek by gravity, that on Septamber 12,
1947 he determined the flow of Le Montaine Creek to be about 35

- gallons ver minute, of which about halfi was being diverted to the
Knauf place {now owned by the Boy Scouts of imerica), that the
flow at that time represented minimum flow, that it was a part

of the underflow of Le Montaine Creek, rising at the junction

of two streams (at applicants' proposed point of diversion),
sinking underground a short distance farther downstream but
within Angeles National Forest, that the diversion pipe leading
to the Knauf property was broken, leaking and delivering very
little water, that as far as he knows none of the flow of Le
Montaine Creek has been used_beneficiall& except.at one house,

féf domestic opurposes, on the Knauf {Boy Scouts) place. Witress
Rowe's testimony also included statements to the effect that in

his opinion additional water can be developed at the applicants!?

proposed point of diversion, that possibly the present supply may




testificd {pages 28 to L2 of transcripbi) to the effect thst he is
stationed at Valyermo, that he pelieves the applicants' proposed
point of diversion to be within Valyermo District, Angeles National
Forest, that he has been District kanger at Valyermo for zbout 12
years, that Thomas Buchanan holds two special use permits idated
May 28, 1648) and Samuel Eaton one special use permit(dated July 25,
l955),for water transmission, that no other permits relating to Le
Montaine Creek have been granted by the Forest Service as far as

he knows, that Thomas Buchanan's permit is still in force, that

he is well acguainted with Le Montaine Creek incliluding the appli-
cants' proposed point of diversion, that as far as he knows Mr.
Buchanan has made no beneficial use of waters of Le Montaine Creek,
that some water from Le Montaine Creek has been used on the Horton
Ranch (now claimed by the Boy Scouts) but that he does not know
how much or for what purpose, that people have lived on the Horton
Ranch intermittently, that the number of houses is small, that
there are no orchards there or growing crops or vineyards so far

as he knows, although there have been some in the past. Witness
Beardsley's testimony also included statements to the.effect that

the Boy Scouts! land is not within the National Forest, that the

Boneyard Canyon quadrangle is more nearly correct than the San




" Antenio quadrangle, that the applicanta! proposed peint of aiver-

sion isg within the MNational Forest.

J. J. Hesmcock, Senior Hydraulic Zngineer, Division of Water

Resources, testified (pages hb to 89 of transcript) to the

effect that the applicants! propossd point of diversion and
Protestant Buchanan's described point of diversion are at about
the same location which zppears to be a short distance upstrean
"from the confluence of two channels, that both chananels have ris-
ing water, that at the time of the field investigation {on March 1,
1956) some water was being diverted to the Boy Scouts® lands
(Horton place)} but there was no evidence that the watér was being
used beneficislly, that some 10 to 12 gallons per minute was
reaching to within a few feet of a reservoir but were wasting

on the ground, that some_excavating had been dene in the chan-

nel of Le Montaine Creek, an earth dam constructed, a pipe extend-
ing through the dam, 40 gallons per minute flowing through the
pipe, that the conduit leading to the Boy Scouts'! property heads
200 or 300 feet below the earth dam, that the conduit leading to-
.'that property included old pipe which lezked considerably, that

on the Boy Scouts' property there are three houses, that an old
orchard which once undoﬁbtedly received water is practically all
gone, that an old concrete pipe auna rubble channel leading to a
small resérvoir are fairly well obliterated, that he {the witness)

investigated the same property in 1948, that two of the residences
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were tnein occuplied &nd thers was linmited use of water for domestice
vurpeses and pessibliy for irrigstion of ths old trees and vines,
that after the 1948 investization hut bafore the visit in 1956 a
concrete lined reservoir wee bullt on ths property with a citch
leading to it from Le Montaine Creek, that at the time of the 1956
investigation there was no water in the reservoir, thabt during the
1956 investigation Mr. Buchsnan stated that he had never made any

use of water from Le lMontaine Creek.

Closing Statements

By Mr. FEaton, for the applicants, to the effect that the waters

of Le Montaine Creek are shown by the evidence to be unappropri-
ated, that according to tﬁe evidence water exists, that despite
the filing of earlier applications no beneficial use has been
made, that the need for beneficial use is urgent, that the appli-
cants are in a position to apply the water to maximum beneficial
use, that the protestants in six years have done nothing toward
developing the water and now  stand mute, refuting or contradict-
ing no testimony, allowing the water which would sustain several
domestic units, to waste. |

By Mr. Eberhard and Mr. Waldo, for the protestants, to the effect

that protestants' permits, as extended, are in full force and
effect, that applicants have not shown the existence of unappro=-

priated water and have presented nothing that requires reply.
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By ¥r. Clark, for interested parties, to the effect that Smith-

j‘s.

son Springs Water Compeny 1s a public utility sunplying water
obtained trom Boreyard Ceanyon to certain lands in Sections 17,

18 and 19, T4h R7W, SBE&M, that its water supriy is insulficient
and will hzve to be supplemented, that Lz Vontalne Crzek has been
considered as a source of supplemental supply, that the appii-
cants’ proposed vipeline would appear to repressent a duplication
of facilities, that Willizam S. Schwartz 1s interested in lands
that the applicants' conduit would have to traverse and objects

to granting right of access across his lands.

Exhibits

The San Antcnid and Bonevard quadrangles, United States
Geological Survey, were introduced in evidence by reference {page
18 of transcript).

The files of the Division of Water Resources pertaining
to Applications 11432, 13860 and 16477 were also introduced in
‘evidence {(page 21 of transcript} by reférence. The information
contained in the files pertaining to the applications includes
the following:

Under Application 11432 Permit 7588 Thomas J. Buchanan
maj divert 1.0 cubic foot per second, yzar-round, from Le Montaine
Creek, at a point described as bearing South 24°West, 2940 feet
from the NE corner of Section 26, TLN R8W, SBB&M, for domestic

purposes, upon certain lands within Sections 1, 2 and 12 of that

8 A
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township. Under current 2xtenslon the time within which con-

struction work and anplicastion of =ater to benelicial use shall
be completed has been extended to December 1, 1958. Decision

617 in the matter of Aoplication 11432 contains tne foilowing

passage:
"Photographs ... during the field investigation
sugcest that the flow of Le liontzine Creek at times
is considerabie. That is astzoted by the size of thn

channel and by the accumulat101 therein of ... debris.

However ... the stream channel at the time of the

investigation {on kay 5, 1948) was dry or nearly dry

and the measured flow on September 12, 1947, according

to a statement attributed to fLvplicants' Zngineer

w. P. Rowe, was but 3.3 Southern California m;n er’s

inches. Engineer Rowe is said to have estimated that

at least 0.10 cubic foot per second can be daveloncd cesall

Under Application 13860 Permit 9134 the Boy Scouts of

America, San Fernando Valley Council, Inc., may divert 3.0 cubic
feet per second, year round, from Le Montaine Creek, at a point
described as bearing South 55 42' West, 6163.9 feet from the 5B
corner of Section 24, TLN R8W, SBBXM, for irrigaticn and incidental
domestic purposes upon some 700 acres within Sectlons 24 and 25
of the same township. Application 13860 was protested by the
holder of Application 11432 Permit 7588 and a field investigation
was conducted on July 28, 1952 by an engineer of the Division of
Water Resources. The field investigation developed that the
_parties' points of diversion are some 500 feet apart, the pro=-

testant’s being the uppermost of the two and the protest was

accordingly withdrawn. Under the terms of Permit 9134 water

diverted thereunder shall be completely applied to beneficial




use by December 1, 1956.
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The report covering the fiseld Investigation in connec-

{

tion with Application 16477 on Farch 1, 1956 {referred to in
Witness Heacock's hearing testimony), contains szmong other state-
ments the following:

"Le Fontaine Creek rises in ... the northerly
slopes of Table HMountain and trends in an east of
north directicn, debouching ontc the desert ....

The watershed above the point of diversion contains
about 1.9 square miles of steep mountainside, rising
from ... about 5,300 feet to over 7,500 feet in
about 1.5 miles.™

_ "Hydrologic data in the area is scarce, and the
character of the country is such that reliable data
for one location is of little value for correlation ...."

"The ssveral points of diversion {of the parties)
are near the junction of two small canyons that each has
areas of rising water. Several spot measurements have
been made at or near the junction of the canyons and
are as follows:

: Approximate

LY

Date Measured by zallons per minute
9/12/47 Rowe 35

7/ 5/50 Buchanan 18
7/28/52 DWR 60%
10/21/52 Lynch 48

3/ 1/56 DWR 40

% ... after a heavy summer rainstorm.™

"It appears that the only use that has been made
of surface flow from Le Montaine Creek has been by
predecessors of the Boy Scouts .... At one time about
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"John Burke, the immes
Scouts ..., constructed & ls
voir above the place ol use

. o -~ e
‘iate predecessor of the Boy
R N el

crnnerets lined reser-

"2rotestant Buchsnan has donz recent exploratory
work in the channsi pear the pcocints of civersion.”

A prereguisite te the issuance of a permit, under the
Water Code, is that there must be unappropriated water available
to supply the applicant. That prerequisite evidently cannot be
. ‘met, unless briefly, under the circumstances surrounding applica~
| tion 16477. In the considered judgment of applicants! witnesé
? Rowe, an engineer of conceded competence, the firm yield that
may be expacted from Le Montaine Creek is but three miner's

?
; .
| inches, equivalent to 0.06 cubic foot per second, an amount

which not only is small in comparison with the appropriations

|
% |
- | sought by the applicants but also is small in compariscn with
the appropriations authorized under Permits 7588 (Buchanan} and
.913h {Boy Scouts of America). True, the appropriations covered
by permits have not yet been consummated and te that extent the
applicants: contention that unappropriated water exists, is
valid; The fact however that the flow of Le Montaine Creek
'_or the most of it has thus far wasted does not mean that the

waters of that stream are not in process of appropriation or

‘that they will long continue to waste. Permits 7588 and 9134 are
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those projects and unaporopriated water will no longer exist,

In view of the nature of the use proposecd by applicants the

period which probably remains befors the vrojects under Fermits
7528 and 9134 come into operation is desmed too short to jusuify
a temporary appropriation, limited to that perioa, for the pure

poses to be served under “prlication 16477,

Conclusion

The available information indicates that the flow of
Le Montaine Creek is in process of being appropriated under per-
mits issued pursuant to applications filed prior to ﬁpplicétion
16477, that unappropriated.water in that stream, unless at times
of flood, will be nonexistent when the projects under those per-
- mits come into operation, and that said projects may be supposed
to be pressed with due diligence and to come into operation too
soon to enable the applicant to beneficially utilize such flow as
may bé available meanwhile. In view of the ciréumstances it is
the opinion of the State %Water Rights Board (successor in juris-

diction to the Division of Water Hesources onm July 5, 1956 in
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should thereflore bhe daenied.

QUERIR

Application 16477 for a permit to apurepriabe unappro=-
priated water having beern filed with the Divigion of Water ilesources
as above stated, protests having been filed, a public hearing hav-
ing been held and the State Water Rights Board now being fully
informed in the premises:

IT IS HEREBY O ZZAﬁB that Application 16477 be rejected

. and canceled upon the records of the State Water Rights board.

Dated at Sacramento this 19th  day of September, 1%56.

Z /
N f‘-. .

‘Henry Holsinger, qnairman

‘.‘
/: //
.' i ,_,‘:_,____ / s Tt "
- John B. Evans member

W. r. Howe, Member

4. P. Rowe, Member, deeminz himself disqualified, did not participate in
the above decision.
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